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Subject: Study J-600 - Dismissal of Civil Actions (Problems Caused by
Referral to Arbitration)

A civil action may be submitted to judicial (as opposed to con-
tractual) arbitration pursuant to Code of Civil Procedure Sections
1141.10-1141.32. If a pending action is sumitted to arbitration, how
does this affect the rule that the action must be brought to trial
within five years? Section 1141.17 deals with this point expressly:

1141.17. Submission of an action to arbitration pursuant to
this chapter shall not toll the running of the time periods con-—
tained in Section 583 as to actions filed on or after the operative

date of this chapter. Submission to arbitration pursuant to a

court order within six months of the expiration of the statutory

period shall toll the running of such period until the filing of
the arbitration award.

Under the rule of Sectiom 1141.17 the case mst be "submitted to
arbitration" before expiration of the five-year period. Roozen v.
Ramstead, 124 Cal. App.3d 332, 177 Cal. Rptr. 276 (1981). Despite the
plain language of Section 1141.17, a case submitted to arbitration more
than six months before the end of the five year period tolls the period
if the arbitration remains pending at any time during the last six

months of the five year period. Cal. Rules of Court 1601(d); Crawford

v. Hoffman, 132 Cal. App.3d 1015, Cal. Rptr. (1982); Apollo
Plating v. Superior Court, 135 Cal. App.3d 1019, C.R. (1982).
But see Castorena v. Superior Court, 135 Cal. App.3d 1014, C.R.

(1982) (ignoring this rule).

After the arbitration award is filed, if either party seeks a trial
de novo the action must be brought to trial within the original five-~
year period, as extended by any tolling of the period., The plaintiff is
also entitled to a further reasonable period necessary to enable the

plaintiff, acting diligently, to bring the case to trial. Moran v.

Superior Court, 135 Cal. App.3d 986, __  Cal. Rptr. _ {1982); Fluor
Drilling Service v. Superior Court, 135 Cal.3d 1009, _ Cal. Rptr.
(1982); Castorena v. Superior Court, 135 Cal. App.3d 1014, ___ Cal.
Rptr. ___ {(1982).



The cases applying the rule that the plaintiff must act diligently
after the defendant demands a trial de novo seem falrly harsh. In Moran

v. Superior Court the plaintiff received notice of the defendant's

demand for trial 21 days before the expiration of the five-year period
(adjusted to allow tolling for the period of arbitration); the plain-
tiff's lawyer had three telephone conversatioms with court officials
seeking to have the case set for trial, but the case was not set; four
months later defendant moved to dismiss for lack of prosecution; the
trial court denied the motion but the Court of Appeal reversed and
ordered the case dimissed-~the plaintiff should have moved for a trial
setting when court officials failed to act promptly. In Fluor Drilling

Service v, Superior Court the arbitration award was filed two months

before the end of the five year period (after allowing for tolling);
defendant demanded a trial de novo and a trial setting conference was
held one month later, at which trial was set for a date six months
later; after the date set for trial and before the case was assigned to
a trial department the defendant moved to dismiss for lack of prosecu-
tion; the trial court denied the motion and set a new trial date but the
Court of Appeal ordered the case dismissed-—plaintiff did not point out
the expiration of the five-year period to the trial court and made no
showing of a special effort to bring the case to trial earlier. Im

Castorena v, Superior Court the arbitration award was filed one month

after expiration of the five-year period (for some reason the court did
not allow tolling during pendency of arbitration); defendant demanded
trial de novo, notice of trial setting conference was mailed within one
month and the conference was held a month and a half later; trial was
set for a date five and a half months later, but shortly before that
date defendant moved to dismiss for lack of prosecution; the trial court
denied the motion and reset the case for trial but the Court of Appeal
ordered the case dismissed=~plaintiff did not alert the trial court to
the fact that the five year period had run and made no showing of a
reasonable effort to bring the case to trial earlier.

A copy of the Moran case 1s attached as Exhibit 2. Moran and its
companion cases provoked a strong dissent by Justice Roth, who pointed
out that, apart from the question whether the four to eight month delays

involved in these cases are reasonable periods and whether plaintiffs in

-



fact falled to act diligently, after judicial arbitration the case 1s in
an entirely different posture and the strict five year statute appeats
inappropriate:

Here, while plaintiff'’s case was not literally "brought to trial”,

it was, of course, adjudicated, albeit in arbitration, sufficiently

to suggest to me the propriety of an extended limitation akin to
that found in Code of Civil Procedure Section 583(c). [Action must
again be brought to trial within three years after new trial
ordered on motion or appeal,]
As an alternative, Justice Roth suggests that the law at least be re-
vigsed to take better account of the sitwation where the defendant re-
quests a trial after arbitration, Presumably he is referring to codifi-
cation of the rule that submission to judicial arbitration at any time
tolls the five-year period, and possibly also to permitting the plain-
tiff some additional time where the five year period ends shortly after
the arbitration award is filed.

Our consultant on dismissal for lack of prosecution, Garrett Elmore,
has written to us alsoc concerning the problems created by these cases.
See Exhibit 1. He points out that under these cases the careful attorney
for plaintiff will endeavor to obtain orders shortening time and make a
motion to advance or to set, to try to bring the case to trial within
the five-year period. This in turn places a burden upon the judicial
resources and incurs time and expense for counsel on both sides and in
some cases the parties themselves, It is well known that finding suit-
able trial dates particularly where lawyers are heavily engaged in
trials is difficult. It puts a strain upon personnel concerned with the
master calendar to attempt to accomodate a court-directed request for a
trial date within the five-year period, where action is on a "deadline"
basis.

Mr. Elmore notes that the judicial arbitration cases highlight a
problem that can occur in other contexts as well. Where an action
cannot be brought to trial because of an excuse such as arbitration that
tolls the statutory period, and where the excuse continues within six
months before expiration of the statutory peried, Mr. Elmore suggests
that upon termination of the excuse the plaintiff should have at least
120 days to bring the action to trial. A copy of Mr. Elmore's proposed
draft to achieve this result is attached to his letter.



While the staff does not believe Mr. Elmore's drafting is completely
satisfactory, Mr. Elmore's proposal does illustrate one approach to
solving the problems involved in the judicial arbitration cases. This
approach 1s to leave the basic dismissal statutes undisturbed, but for
purposes of simplification of administration of justice and easing the
burden on court and parties to give the plaintiff a "safe harbor™ in
which to obtain a trial date.

Other possible approaches include revising the dismissal statutes
to provide a fixed period to bring a case to trial fellowing tolling (in
the interest of certainty), drawing specific provisions tc deal with the
arbitration problem (as suggested by Justice Roth), and leaving the
matter to court development {(including watching developments, if any, om
Moran in the Supreme Court). The Commission should decide what approach
to take in this area.

In any case, Section 1141.17 must be amended to reflect the change
in section numbers made by cur recommendation:

1141.17,. Submission of an action to arbltration pursuant to
this chapter shall not toll the running of the time periods con-
tained in Seetden 583 Article 3 {commencing with Section 583.310)
of Chapter 1.5 of Title 8 of Part 2 as to actioms filed on or after
the operative date of this chapter. Submission to arbitration
pursuant to a court order within six months of the expiration of

the statutory period shall toll the running of such period until
the filing of an arbitration award.

Comment. Section 1141.17 is amended to correct a section reference,

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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GARRETT H. ELMORE
Attorney At Law

340 Lorton Avenue
Burlingame, California 94010

(415) 347-5665

October 25, 1982

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, Ca, 94306

Re: Study J-600, Dismissal For Lack Of Prosecution
Dear Mewbers, Mr. DeMoully and Mr. Sterling:

A series of recent appellate decisions, principally in
District Two, Division Two, involve the effect of a case being
on the judicial arbitration l1ist. They point up a potential prob-
lem with the current text where it covers "exclusion" periodd.
{Sec. 583.350-computation of time)

Briefly, a "condition” resulting in an "exclusion" may
terminate near the end of the 5 year period (or 3 year period}.
The proposed Act makes no_express allowance for a "reasonable
period" to get the action to trial thereafter. The majority opin-
ion in Moram v. Superior Court (september 21, 1982) declares that
once the judicial arbitration results in an award (defined as
the end of the "exclusion" im the Judicial Arbitration Law (ccP
1141.17-applicable to certain submissions)), plaintiff must do all
he can to get the case to trial within the five year period;plaint-
iff wust take all procedural steps reasonably available to set the
case for trial before the end of the five year period.Further, the
opinion states that even allowing a "reasonable period" to bring
the case to trial, plaintiff's wotion to advance came too late
after expiration of the five year period, as extended. Factually,
plaintiff had relied upon stiutory and rule provisions that
dirpot that, if after arbitration award, a party requests a court
trial de novo, the case shall be restored to former place on the
calendar or given priority setting (CCP 1141.20) and upon assur-
ances of court personnel the case would be set as a priority case.
Due to misfiling by the clerk's office, this was not done, A strong
dissenting opinion by Roth, P. J., holds that the plaintiff had
exercised reasonable diligence, and that the facts, the action
should not be ordered dismissed (cuniiiiﬁﬂé; e trial judges' rul-
ings). The arbitrator had awarded plaintiff some $12,000Q.The
request for trial de novo was made by a co~-defendant who was held
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not liable by the arbitrator. Plaintiff did not request a trial

de novo. Justice Roth's dissent adds his belief that the

statute relating to judicially imposed arbitration have short-
comings as illustrated by the case;that bringing a case to arbitra-
tion hearing and award should be the euivalent of bringing the

case to trial or alternatively, that the statute should be revised
to take better account of the situation disclosed by the case,

Assuming that the Moran case is not granted arehearing.,or.a ‘
hearing in the Supreme Court, it poimts up an unsettled area
both in procedure and substaifffve “approach.

If the majority opinion is to be followed, the careful
attorney for plaintiff will endeavor to obtain orders shortening
time and wmake a motion to advance or to set, to try to bring the
case to trial within the five year .period. This in turn places a
burden upon the judicial resources and incurs time and expense
for counsel on both sides and in some cases the parties themselves,

It is well known that finding suitable trial dates particular-
ly where lawyers are heavily engaged in trials is difficult. It
puts a :$train upon personnel concerned with the master calendar to
attempt to- accomodate a{court-directed) request for a trial date
within the five year period, where action is on a "deadline" basis.

In dealing with the problem revealed by the Moran case {in
its present posture),several alternatives present themselves,

First, the matter can be left to judicial resolution. The
writer does not favor this alternative, except in the limited
sense that action might be deferred to see if a Supreme Court
hearing 1is granted,

Second, amendments of the Judicial Arbitration act could
be sponsored, dealing with the arbitration "exclusion" problem
alone.

Third,the Act now being proposed could be amended to elimin-
ate problems camsed by "exclusions" that comtinue into, or arise,
in the last six months of the time to brimg the action to trial.
The suggested principle may be described: If the exclusion
arises or continues in the last six months, then, subject to court
order otherwise, bringing the action to trial within a périod of
120 days after expiration of the time otherwise applicable or
after termination of the "exclusion" is a sufficient couwpliance.
No , sotion to advance or for special setting would be mecessary.
The Arbitration statutes would be amended to conform.

Enclosed is a draft of a new section (Sec. 583.355) to

accomplish the principle in "Third." It is the writer"g belief
this concept should be included in the Final Recoumendation.

Respectfully submitted,
/»:mﬁ‘ #‘éfv—d"—g
arrett H. Elmore , Consultant



See letter of Garrett H, Elmore dated Octobrt 25, 1982, Alternative

Third on page 2,

Draft of new section based on Alternative Third.

8 58%.355., Statutory Extension In Certain Cases.
9583.355. If one or wore of the conditions described in
séction 583.350 arises, or continues to exist, within 180
days of the expiration of the time allowed to bring the
action to trial, determined without regard to section 583.350,
it is a sufficient compliance with the requirements of this
article that the action be assigned a trial date and brought
brought to trial within the later of the following periods:
(a) 120 days after such expiration date, and (b) 120 days after
the ‘latest. date.on whiclk.“h .condition ceased to exist. No
motion to advance. or to set specially for trial is necessary.
This sedtion-shatl-besconstrued- ééwa statutoryvextension of
- timé for~cePtain~ caseés and - is net the exclusive .méthod  feor.

brihging -an action to trial.

NOTE: Amendments should take into account the pro¥isions of

the Judiecial Arbitration Law (that may or may not expire). Minor
changes in that law and the "policy" of the first sentence

of CCP 1141.20 (no tolling as to actions filed on or after
July 1, 1979) should be considered. The second sentence is
subject o criticism because it does not allow time to get the
action to trial in some cases, wmaking necessary the "reasonable

period" assumption of the Moran wmajority opinion.
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986 _ ' MoranN v. Superior COURT
- 135 Cal.App.3d 986; — Cal.Rptr. —

[Civ. No. 63693. Second Dist., Div. Two. Sept. 21, 1982}

JAMES MORAN, Petitioner, v.

THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; \

BARBARA RICCARDQ, Real Party in Interest.

[Civ. No. 63694, Second Dist,, Div. Two. Sept. 21, 1982.j

LUTHERAN HOSPITAL SOCIETY OF SOUTHERN
CALIFORNIA, Petitioncer, v. '

THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent;

BARBARA RICCARDO, Real Party in Interest.

[Civ. No. 63734, Second Dist., Div. Two. Sept. 21, 1982

KARL STORZ, Petitioner, v.
THE SUPERIOR COURT OF LOS ANGELES COUNTY,

PR ety ke
FERPONLING

BARBARA RICCARDO, Real Party in [nterest.

SUMMARY

The Court of Appeal ordered the issuance of a writ directing the trial
court to dismiss an action for failure to bring the matter to trial within
the five-year period for doing so set forth in Code Civ. Proc., § 583,
subd. (b), or within a reasonable period of time thereafter. The court
held that plaintiff made no showing of impossibility or impracticability
of trying the case or setting it for trial during the three-month period
between the date of expiration of the five-yeur period, as tolled pursu-
ant to Code Civ. Proe., § 1141.17 during arbiiration of the case, and .
the date of defendants’ motion, since counsel mereiy phoned the court
clerks and informed them of the necessity of selting an immediate trial
date in the week foilowing one defendant’s demnnd for trial de nove
and failed thereafter to inguire as to the status of the case or to move 10

[Sept. 1982} |




MORAN V. SUPERIOR COURT 987
135 Cal.App.3d 986; — Cal.Rptr. —

e r———

specially set the case for trial under Cal. Rules of Court, rule 225. The
court held that under Cal. Rules of Court, rule 1616(b}, which provides
that upon a demand of trial de novo a case will be restored to the civil
active list for prompt disposition, the clerk of the court does not auto-
matically set a trial date. The court also held that the representation of
the trial judge, at the time of ordering the case to arbitration, that in
the event of trial de novo after arbitration ihe matter would be returned
1o its place on the trial calendar did not exempt plaintiff from the oper-
ation of Code Civ. Proc., § 583, subd. (b}. (Opinion by Beach, J., with
Compton, J., concurring. Separate dissenting opinion by Roth, P. 1)

HEADNGTES

Classified to California Digest of Official Reports, 3d Scries

(1) Dismissal and Nonsuit § 35—Involuntary Dismissal—Delay in
Bringing Action to Trial (Code Civ. Proc., § 583)—Five-year Limi-
tation—Excuses, Exclusions, and Extensions—Impracticability or
Linpossibility—Failure to Ering Motion to Specially Set Case for
Trial.—The trial court erred in denying defendants’ motion to dis-
miss an action for failure to bring the action to trial within the
five-year period for duing so set forth in Code Civ. Prec., § 583,
subd. (b), since plaintifi made no showing of impossibiiity or im-
practicability of trying the case or setting it for trial during the
three-month period between the date of expiration of the hive-year
period, as tolled pursuant to Code Civ. Proc., § 1141. {7, during ar-
bitratien of the case, and the date of defendants’ motion. Plaintiff"s
counsel did not do all that was reasonable to help bring the case to
trial - during the statutory period merely by phoning the court
clerks and informing them of the necessity of setting an immediate
trial date in the week following one defendaut’s demand for trial
de novo, and failing thereafter to inguire as to the status of the
case or to move to specially set the case for trial under Cal. Rules

' of Court, rule 225. Under Cal. Rules of Court, rule 1616(b),
which provides that upon a demand of trial de novo a case will be

restored to the civil active list for prompt disposition, the clerk of . .

the court does not automatically set a trial date. Further, the rep-
resentation of the trial judge, at the time of ordering the case to
arbitration, that in the event of trial de novo afier arbitration the
matter would be returned to its place on the trial calendar, did not

{Sept. 1982)




938 . MoraN v. Superior COURT
133 Cal.App.3d 986, — Cal.Rptr. —

e

exempt plaintiff fron: the operation of Code Civ. Proc., § 583,
subd, {b), since the judge’'s representation was no more than a cor-
rect statement of the law embodied in Code Civ. Proc., § 1141.17,
and Cal. Rules of Court, rule 1616(b).

[See Cal.Jur.3d, Actions, § 253; Am.Jur.2d, Dismissal, Discon- |

tinuance, and Nonsuit, § 53 el seq.]

COUNSEL

Patterson, Ritner, Lockwood, Zanghi & Gartner, Rushfeldt, Shelley &
McCurdy, Horvitz & Greines, Irving H. Greines, Barry R. Levy, Billips
& Desimone and Salvatore Desimone for Petitioners.

No appearance for Respondent.

Tverson, Yoakum, Papianc & Hatch and Joha A. Slezak for Real Party
in Interest.

OpiNION

BEACH, J.—Petitions by three codefendants for writs of mandate or
prohibition. The question presented is whether plaintitf presented suffi-
cient evidence of impossibility, impracticability or futility of prosecuting
her case so as to prevent dismissal thereof pursuant to Code of Civil
Procedure section 583, subdivision (b)! for failure to bring the case to
trial within five years. We hold that she did not and that the trial court
erred in failing to grant the motion of petitioners {defendants below).

BACKGROUND:

On March 6, 1975, plaintiff filed her action. On January 25, 1980,
with about forty-one days of the five-year period remaining, the matter
was ordered and submitted to judicial arbitration (CCP § 1141.10). An
arbitration award was filed on March 17, 1981, On that date there still
remained the approximate forty-one days before the five-year period ex-

LAll references (o code sections, unless otherwise indicated, are 1o Code of Civil Pro-
cedure and indicated thus: CCP § —. :

[Sept. 1982]




MoRraN v. SuperiOR COURT 989
135 Cal.App.3d 986; — Cal.Rptr. —

pired, the time during which the case was in arbitration having been
statutorily tolled from the five-year period. (CCP § 1141.17.) One of
the defendants demanded trial de novo. In the week following the de-
mand for trial de novo, plaintifl’s lawyer had three telephone conversa-
tions with clerks of the arbitration and master calendar departments.
Thereafter, plaintif©s counsel did ruthing to bring the matter to trial,
On August 12, 1981, almost five months after the arbitration award
was filed, one of the defendants moved to dismiss the action for plain-
tif’s failure to bring it to trial within the five years under CCP § 583,
subdivision (b). The other two defendants joined in the dismissal
motion. '

Although plaintiff opposed the dismissal, it was not until September
2 that plaintiff made her motion to specially set the case for trial. After
hearing, the trial court denied defendant’s motion to dismiss. In doing
s0, the trial court found plaintiff’s attorney had made the telepbonic in-
quiry to the court clerks. The trial court found that “under the circum-
stances ... it was impracticable to take the matter to trial before May
Ird” [1981]. This date was the end of the five-year period as extended
by the time the case was in arbitration. But the trial court made no
finding concerning the additional time up to August 12, the date of de-
fendant’s motion to dismiss. The trial court expressly stated it did not
know when the five-year period expired in this particular case.

Discussion:

(1) The evidence and the court’s findings were insufficient to sup-

port the ruling of the trial court.

CCP § 583, subdivision (b) provides that an “action ... shall be dis-
missed by the court .. . unless such action is brought to trial within five
years after the plaintiff has filed his action ....” Although scemingly
clear, unambiguous and mandatory, this statute has had judicially cre-
ated exceptions grafted thereon, The issue to be determined in this case
is when the five-year period expired so as to require dismissal under the
statute as so engrafted. '

" Decisional law creating the exceptions have applied the exceptions
similarly whether discussing the three-year period of CCP § 58la or the
five-year period of § 583, subdivision (b). The five-year mandatory dis-
missal requirement has been held not to apply if it is established that it
was impossible, impracticable or futile for a plaintiff to bring the mat-

[Sept. 1982]




990 MoraN v. SupERIOR COURT
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ter to trial within the five-year period. (Hocharian v. Superior Court
(1981) 28 Cal.3d 714, 722 [170 Cal.Rptr. 790, 621 P.2d 829]; Wyo-
ming Pacific Oil Co. v. Preston {1958) 50 Cal.2d 736, 741 [329 P.2d
489].) These decisional exceptions are in addition to any statutory toll-
ing such as the tolling during arbitration provision of CCP § 1141.17
applicable here. There is no problem with the matter of tolling. The
question at bench concerns only the problem of what should be done
and by whom after the tolling period has ended and subsequent passage
of time invokes applicability of the dismissal statute.

CCP § 1141.17 provides for tolling or suspension of the running of
the five-year time period of CCP § 583 only until the filing of the arbi-
tration award. Here the trial court found that the arbitration award was
filed on March 17, 1981. The statute thus became operative and barred
plaintiff from trial, if not brought before the expiration of the five
years, presumably forty-one days after March 17, 1981. Accordingly,
long after the forty-one days after which the five-year period had
passed, giving allowance for the tolling during arbitration, defendants
moved for dismissal because the action was not brought to trial,

The argument asserted by plaintiff’s lawyer against the operation of
the statute was as follows: {1) rule 1616(b) California Rules of Court
returned the case to the civil active list; (2) the clerk would automati-
cally set the action for trial; (3) plaintifi’s lawyer had a right to assume
“that official duty would be done,” however, the case was not set for
trial by the clerk nor the court as was their duty. In support of these
contentions plaintiff’s lawyer filed his declaration and that of one of his
partners, '

The declaration by one of plaintiff’s counsel {Slezak) states: “In reli-
ance upon Rule 1616, I apprised the respective clerks to whom [ spoke
that it was my understanding that it was the Court’s duty to restore the
case for immediate disposition in the same position it would have been
had there been no arbitration. I further informed them that since a trial
date had been assigned prior to the case being ordered to arbitratien,
the Court was obligated to set an immediate trial date. [ added that
plaintiff was desirous of a quick conclusion to the case. [1] The re-
sponse of the clerks in the Master Calendar and Arbitration Offices
was that the matter would have to be forwarded te Santa Monica, but
that it would immediately be set for trial in accordance with its priority
position on the trial celendar. At that time 1 assumed that the Court

[Sept. 1982}
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clerks and officers would perform their official duty to reset the case for

“trial as if the arbitration had never been ordered, in which case the
five-year rule would not bar a new trial since trial had been scheduled
to commence within the five-year period when the matter was ordered
to arbitration. [7] Subsequently, during the period from late April
through mid-August, 1981, [ was extremely busy with other legal mat-
ters. During this pericd of time [ presumed, in reliance upon Judge
Feinerman's statements in chambers, California Rule of Court §1616, -
and my discussions with the Court’s clerks, that the case would be re-
stored to its rightful position and the five-year rule would not bar the
action during the period of time it took the Court to fulfill its official
duty of restoring the matter to the trial calendar.”

Slezak’s declaration explained that Judge Feinerman in ordering the
matter to arbitration had privately in settlement conference with plain-
tif’s counsel alone, assured plaintifl"s lawyers that in the event of
demand for trial de novo after arbitration the matter would be returned
ta its place on the calendar. The declaration by Slezak’s partner related
only to the same representation by Judge Frinerman.

The fact Judge Feinerman made such representation does not demon-
strate any reason to exempt plaintiff from the operation of the
provisions of CCP § 583, subdivision (b). The judge did, and could do,
nothing more than make a correct statement of the law. That law is em-
bodied in CCP § 1141.17 and California Rules of Court, rule 1616(b).
CCP § 1141.17 in pertinent part provides in cases such as at bench that
submission to arbitration pursuant to ccurt order “. .. shail toll the run-
ning of such period until the filing of an arbitration award.” California
Rules of Court, rule 1616(b) simply provides that where trial de novo is
demanded the case “... shall be restored to the civil active list for
prompt disposition, in the same position on the list it would have had if
there had been no arbitration in the case....” The problem is that this
statute and this rule are not self-executing. Someone has to do some-
thing. Plaintiff’s position is that the someone is the clerk or the court
and the something is to set the case for trial immediately or on a date
before the five-year period and that plaintiif and her lawyer need not do
anything. This is unacceptable and we expressly reject such “no-duty-
upon-me-to-help” attitude on the part of counsel.

Established law requires one in plaintifl’s position to do all that is
reasonable to help bring her case to trial. The record before the trial
court upon the motion to dismiss presented no evidence of plaintifl’s

[Sept. 1982]
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counsel doing, or even trying to do, what established law requires.

There was no showing of plaintiffl qualifying under an exception to

mandatory dismissal of her case. “In applying any of these exceptions to

a given factual situation, the critical question is whether a plaintiff
used reasonable diligence in proseculing his or her case. The particular
factual context or cause of the noncompliance should not be determina-

tive, rather the primary concern must be the nature of the plaintiff's .
conduct.” (Hocharian v. Superior Court, supra, 28 Cal.3d 714, 722,

italics added.)

Examination of plaintiff’s conduct at bench through her lawyer’s ac-
tion or inaction fails to establish or demonstrate any good reason why
she failed to bring the action to trial before the expiration of the five-
year period, even allowing exclusion of the arbitration pericd and a rea-
sonable time thereafter.

The “official-duty-will-be-done” claim and reliance thercon is un-
availing. The declaration of Attorney Slezak emphasizes that he in-
formed the clerks that he assumed they would set the matter back on
the calendar and that he assumed that official duty would be done. In
this court too plaintifi’s lawyers rely primarily on that sams asssmption
as a defenss against dismissal. Such defense is incffective. Where a pat-
ty awaiting a trial de novo has been confronted with a time limitation,
the assumption that official duty will be done to get the matter on cal--
endar has been expressly reiected as a defense such as relied upon by
plaintiff here. (County of Aiameda v. Superior Court {1960) 187 Cal.
App.2d 502 [10 Cal.Rptr. 84]; Sanford v. Superior Court (1952) 111
Cal.App.2d 311 {244 P.2d 463]; see also Lewis v. Greenspun (1958)
160 Cal.App.2d 711 [325 P.2d 551); Swartzman v. Superior Court
(1964) 231 Cal.App.2d 195 [41 Cal.Rptr. 721].) .

At bench the evidence before the trial court consisted solely of the
two declarations of plaintif’s counsel in addition to the file itself. Those
declarations demousirated that plaintifi’s lawyer telephoned and talked
to the clerks. But there is no direct or inferential evidence of a demand
for and a receipt of a specific trial date before the 41 days remaining
had expired. Nor is there shown directly or inferentially any promise or
any representation from any clerk that a special date would be obtained
or that anyone said that plaintiff’s lawyer need not do anything further.
No evidence before the trial court demonstrated that it was impossible,
impracticable or futile or in any way beyond plaintitf’s control to get
the matter to trial or to try and do all reasonably possible to set the
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case for trial before August 12. To the contrary, other than the three
‘telephone calls, which were of ambiguous consequence, plaintiff’s law-
-yer did nothing for almost five months after the award was filed. Even
allowing for the fact that counsel would not know of the need 10 set the
case for trial until the request for trial de novo was made, still nothing
else was done by plaintiff's counsel for nearly four months. While the
findings and decisions of a trial court based on evidence before it are
entitled to great weight and -respect, at bench the trial court gave no
reason nor stated what the specific facts or circumstances were that
made it “impracticable” or impossible for plaintiff to proceed te trial or
‘prosecute her case to that end at least within the five months.

“"That it was one of defendants and not plaintiff who requested trial de
" novo is irrelevant. The fact that a defendant requests a trial de novo
after judicial arbitration cannot be used to deny or limit other proce-
dural rights available to him. Nor can added burden be cast on him on
that account. To do so would penalize a person for exercising the consti-
tutional right to trial by jury. It foliows here that defendant having
“tawfilly and within the statutory time ailowed exercised his right to de-
“mand trial de novo his action is irrclevant in determining when ihe
five-year period expired. That notice thereof was reccived by rlaintiffs
‘nearly 20 days after the award, is a circumstance to consider, but is not
the focus of the inquiry. Rather the focus is piaintiff’s conduct in the
‘light of all of these circumstances and whether that conduct was reason-
able: (Hocharian v. Superior Court, supra, 28 Cal.3d 714, 722.) -

' Plaintiff’s counsel were confronted with the prospsct of the expiration
" of the statutory period and the dileimmma of only a short time left within
“which to bring the action to trial. But counsel were not without a means
to try to help plaintiff in such sitvation. Plaintiff’s counsel wee at all
times free to bring 2 motion to specially set the case for trial. Reason-
“able, professional competence of a lawyer requires that under such
‘circumstances counsel should at least file a motion to advance or spe-
‘cially set the case for trial. “... [I]t is common knowledge in the
“profession that the courts in our metropoiitan areas are congested. It is
“also common knowlzdge that in such circumstances, attorneys faced
-with the expiration of the five-year provision take protective action by
‘moving to advance for trial under rule 225. It is a plaintiff's responsibil-
ity to sec that an action is brought to trial within the five-year period or
~the three-year period as the case may be. ... When it became apparent
in the remaining [time] that the case was not going to receive a trial

‘date reasonable precavtions dictated that plaintiff should have moved
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under rule 225, advising the court of the urgency of a prompt trial so as -

to avert dismissal.” (Crown Coach Corp. v. Superior Court (1972) 8
Cal.3d 540, 549-550 [105 Cal.Rptr. 339, 503 P.2d 1347} [disapproved
on another point in Hocharian v. Superior Court, supra, 28 Cal3d
714].) California Rules of Court, rule 225 specifically provides the
means by which to accomplish this, yet plaintiff’s lawyers totally ne-
glected to try to do so until long after defendants moved to dismiss.

A request for trial de novo following arbitration simply restores the
case to the civil active list.2 This, however, does not set the case for

trial. As indicated earlier, CCP § 1141.20 (of the arbitration statute}

provides that such trial shall be calendared insofar as possible so that
the trial shall be given the same place on the active list as it had prior
to arbitration or shall receive civil priority on the next setting calendar.
But neither the statutes nor the rules require the court to automatically
set a trial date for a time prior to the expiration of the five-year statute.
Nor do they provide how the court would do so automatically. To the
contrary, the rules provide only that the case shall be restored to the
civil active list for prompt disposition. Thus the case is simply restored
to a list of civil cases that are “at issue but not yet set for trial.” (Cal.
Rules of Court, rule 207(a).) It is a plaintiff’s duty, not the court’s, to
see that a case on the civil active list is set for trial before expiration of
the five-year period or at least take all procedural steps reasonably
available to do so. (Crown Coach Corp. v. Superior Court, supra, 8
Cal.3d 540; Sanford v. Superior Court, supra, 111 Cal.App.2d 311,
County of Alameda v. Superior Court, supra, 187 Cal.App.2d 502.)
The reason for existence of the rule 225 and the court’s power to
shorten time of notice (CCP § 1005) is for use in this very kind of case.
{Swartzman v. Superior Court, supra, 231 Cal.App.2d 195.) Merely
being on the civil active list does not toll the running of the five-year
period. As the court in Crown Coach stated: “It is settled that the im-
plied exceptions to the five-year period described by section 583 do not
contemplate ‘that time consumed by the delay caused by ordinary inci-
dents of proceedings like disposition of demurrer, amendment of plead-
ings and the normal time of waiting for a place on the court’s calendar

or securing a jury trial is to be excluded from a computation of the
" five-year period. ... [T]he duty rests upon a plaintiff at every stage of
the proceedings to use due diligence to expedite his case to a final deter-
mination.” [Citations.]” (Jd. at p. 548, italics added.)

2In Los Angeles County the civil active list contains approximatély 15,000 cases.
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At bench it was plaintiff, not the defendants, who had the burden of
keeping track of and prosecuting her own case. {Singelyn v. Superior
Court (1976) 62 Cal.App.3d 972 [133 Cal.Rptr. 486].) “It is the duty
of a plaintiff to act, and to act with reasonable promptness and diii-
gence, and defendant need make no move uniil the law requires him to
‘do so “in response to the movements of plaintiff at the various stages of
litigation,”” (Bonelli v. Chandler (1958) 165 Cal.App.2d 267, 275 [331
P.2d 705]; Black Bros. Co. v. Superior Court (1968) 265 Cal.App.2d
501 [71 Cal.Rptr. 344); 4 Witkin, Cal. Procedure {2d ed. 1971) Pro-
ceedings Without Trial, § 93, p. 2754.) :

At bench plainti’s counsel well knew that the period of time was
running. The tolling had ended. Yet at no time between the time of the
filing of the arbitration award and the making of 1he defense motion for
dismissal five months later did plaintiff employ appropriate motion to -
bring to the court’s attention the particular problem. Nor did plaintiff’s
counsel demonstrate during that time any valid reason why the oper-
ation of CCP § 583 should not bar trial zlter the expiration of the
five-year period. If accepted, plaintifi’s contentions would have the in-
congruous effect of creating an open-end five vears, i.e., no time limit at
all! It would place upon defendants the burden of persuing plaintiffs
own case against themselves. That in effect is the resuit of the trial
court’s ruling. It was defendant’s motion to dismiss, not any motion to
set for trial that first brought the matter to the trial court’s atiention

. after arbitration.

~Assuming a deputy clerk actually promised or assured plaintiff’s law-
yer that the deputy himself would set the matter for trial before the 5
_years expired, i.c., sometime during whatlever time remained of the 41
days, plaintiff’s inaction to the end of the 41 days might be considered
reasonable. We may even assume further that some reasonable period
- of time after the 41 days was necessary to process the paperwork and
added to an allowable period of the lawyer’s inaction. Nonetheless, the
lawyer’s failure to even inquire about what the clerk had done towards
setting the case, as the 41st day approached begins to diminish the rea-
- sonableness of such inaction. But to do nothing, neither by inquivy as to
the status of the case nor by motion to set for trial, within a few days
after the 41st day had passed and for more than three months there-
after was unreasonable.

Cases such as Brown v. Engstrom (1979) 89 Cal.App.3d 513 [152
- Cal.Rptr. 628] and Nail v. Osterholm (1970) 13 Cal.App.3d 682 [91

[Sept. 1982]

-10=-




99 , Moran v. Surerior COURT
: 135 Cal.App.3d 986, — Cal.Rptr. —

Cal.Rptr. 908, relied upon by plaintiff, are distinguishable. In some the
plaintifl was unable to extricate the matter from other pending proce-

dures. In others the plaintiff had in fact made some effort by motion to

bring the matter to trial. At bench plaintiff waited until after defen-
dants acted. No excuse for inactivity, no impracticability or impossibil-
ity was demonstrated. :

A guestion remaining unanswered by the trial court on the motion to
dismiss is: “When does the five-year time litit expire in this case? If
not by May 3, 1981, when?” We must respect and interpret CCP § 383,
subdivision (b) as requiring some definiteness, at least as applied to the
facts of this case. We are mindful a fixed rule applicable to alf cases is
a concept that resists comprehensive definition. (Weeks v. Roberts
(1968) 68 Cal.2d 802 {69 Cal.Rptr. 305, 442 P.2d 361].)

As explained above, plaintiff failed 1o demonstrate any impossibility,

inabilitv or impracticability of bringing her case to trial within the five -

inonths between the fHing of the arbitration award and plaintiff’s mo-
tions to dismiss. The trial court “found” that it was “impracticable” for
plaintiff to bring her case to trial before May 3, 1981, Accepting that
_ finding and decision, there is, however, no finding or conclusion con-
cerning the ability of plaintiff to bring the matter 0 trial on May 4 or
even more practically during any other remaining part of the five

months. After the arbitration award is filed, the language of CCP.

§ 1141.17 suggests that whatever part remains of the five years, begins
running anew—being used up day by day. Thus, at bench, under CCP
§ 1141.17, the time would have run out on May 3. On the other hand,

some reasonable amount of time must be allowed to plaintiff to enable-

her to at least move to specially set the matter for trial. Implicitly, the
finding of the trial court here is that the mere chronological passing of
the 41 days did not afford a reasonable enough period for plaintiff to
try her case. We may accept that as a proper exercise of the court’s dis-
cretion. That aspect of the court’s decision is supported in part by the
fact that almost 20 of the 41 days expired before plaintiff knew that she
would be required to go to trial, leaving only about 21 more days within
which to try her case.

On the other hand, the trial court stated no factual reason nor did the
court cite any standard, statute, rule or decisional law by which it de-
termined that the remaining 21-day period of time was similarly an
impracticable period within which plaintiff could try the case or move
to set it for trial. Again, accepting the decision as a proper exercise of
the trial court's discretion to support its conclusion relative to the time
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to May 3, 1981 {which includes the 21 days after plaintiff was put on
notice), we still have no explanation or inkling of what standard was
used to make a similar conclusion with reference to the more than 3 ad-
ditional months of available time to August 12, 1982, To avoid an
open-ended five-year rule that would say, “the five-year limitation is in-
applicable until the defendant makes a move,” we must cstablish the
limits beyond which plaintiff should not be entitled to wait before
bringing her case to trial.

We are not without some guides. Twenty-eight days ( Weeks v. Rob-
erts, supra, 68 Cal.2d 802) and forty-six days (Vogelsang v. Owl
Trucking Co. (1974) 40 Cal.App.3d 1068 [115 Cal.Rptr. 666]) are not
too short periods of time to require a court to fix a trial date and pro-
vide the means of commencing trial when a plaintiff 1;;akes an effort to
avoid the [ive-year rule. The plaintiff, if necessary, may move within
that time to at least start the case for trial by putting on one witness.
(Weeks v. Roberis, supra, Hartman v. Santamarina (1982) 30 Cal.3d
762 [180 Cal.Rptr. 337, 639 P.2d 979].) Six months has been held too
long a period to wait. A similar period of time of a little cver three
months has been deemed an unduly long timg to wait before calling the
court’s attention to the statute of linitations nrobicm. (State of Cali-
Sfornia v. Superior Court (1979) 98 Cal.App.3d 643 [15%9 Cal.Rptr.
650].)

If it is reasonable that the periods of time above described are suffi-
cient periods within which plaintiff can move to commence the trial of
an action, the delay of plaintiif at bench beyond these periods is pre-
sumptively unreasonable. The important feature is not simply the
amount of time which passes but what reasonably can be done in that
time. If action reasonably can be taken within a given period of time
and it is not taken, the burden is on the party obligated to act to clearly
demonstrate why he or she so failed. Here, aliowing for the 20-day de-
lay for filing of the arbitration award to the demand for trial de novo
plaintiff nonetheless waited 130 days without excuse before doing any-
thmg to prosecute her case. That amount of timz is unreasonable. She
- is barred from bringing her action by operation of the five-year statute.

Let a writ issue directing the trial court to dismiss the action of plain-
tiff for failure to bring the matter to trial within the period of time
described in CCP § 583, subdivision (b) or witiin a rcasonab]e period
of time thereafter.

Compton, J., concmred.
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ROTH, P. J.—I dissent,

This writ proceeding deals with admitted facts. ,
The underlying actions now dismissed under Code of Civil Procedure
section 583, subdivision (b} by this court’s order had been originally set
for trial on February 11, 1980, comfortably within the five-year period
prescribed by that section. ., : . :

At a settlement conference theretofore ordered and held on January
25, 1980, a superior court judge acting pursuant to the provisions of
Code of Civil Procedure, chapter 2.5, sections 1141.10-1141.32 (Judici-
cial Arbitration) and specifically Code of Civil Procedure sections
1141.11 and 1411.16, determined that the amount in controversy would
not cxceed $15,000, vacated the trial date and ordered arbitration. ;

R

An arbitration was held. An award was made in favor of plaintiff in
the underlying action (RP{ in this proceeding) in the sum of $12,000
-against Dr. Moran, defendant in the underlying action, petitioner. here-
in. Two other defendants to the arbitration were dismissed. The award
was filed on April 17, 1981. Section 1141.17 provides, however, that an
arbitration “shall toll the running of such period until the filing of the
arbitration award.” As a consequence the five-year limitation set up in
Code of Civil Procedure section 583, subdivision (b) had been extended
41 days. '

Plaintiff accepted the award. Defendant Moran, however, on or about
May 3, 1981, the 20th and last day of the period permitted for that
purpose (Judicial Arbitration Rules of Court, rule 1616), filed a written
request for a trial de novo.! Anv party to the action or the clerk of th
court had 21 days left to calendar the de novo request. : :

I assume arguendo as the petitioner and the majority appear to do
that it was the duty of plaintiff to bring the action to trial within a
41-day period after the expiration of the 5-year period.?

+

o pertinent part, Code of Civil Procedure section 1143,20 provides: *. .. Such trial
shall be calendared, insofar as possible, so that the trial shall be given the same place
on the active list as it had prior to arbitration, or shall receive civil priority on the next
sciting calendar.™ :

Predicated on an objective reading of section 1141.20 excerpted in footnote 1 and
the announced construction thereof by the superior court sitting in this county (dis-
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Before fleshing out and analyzing the facts stated above, those stated
in the majority opinion and other facts before the trial court, it should
be noted that the majority proceed on the theory that an exception to
the mandatory five-year period fixed by Code of Civil Procedure, sec-
tion 583, subdivision (b} cannot be granted unless *_ .. it is established
that it was impossible, impracticable or futile for plaintiff to bring the
matter to trial within the 5-year period.” (Italics added.) Many authori-
ties are cited to support that proposition including Hocharian v.
Superior Court (1981) 28 Cal.3d 714 [170 CalRptr. 790, 621 P.2d
8291. Hocharian, however, is better understood, in my view, as articu-
lating the proper rule to be that “The statute sets forth the [five-year]
limitation period which must be complied with unless plaintiff shows
that the [greater-than-five-year)?® delay was not due to his or her unrea-
sonable conduct,” (id., at p. 722) and that while the issue of reasonable-
ness may be addressed in terms of impossibility, impracticality or futil-
ity, those concepts are not exclusive on the question {id, at p. 721) ot
are, at least, not limited in their application to an objective standard
(id., at p. 722, fn. 5), such that the correct inquiry is only whether the
plaintiff, in fairness, should have brought his action to trial within the
specified period. That this is so, I think, is buttressed by the further
consideration delineated in Hocharian, wheiher a defendant has been
prejudiced by delay.

The test announced by Hocharian is therefore two pronged: In order
to escape the bar of Code of Civil Procedure section 383, subdivision
{b), it must be established that (1) the conduct of plaintiff in secking
the commencement of a trial beyond the statutory period has not been
unreasonable and, if not, that (2) the defendant in the action has not
been prejudiced by the delay.4 The opinion of the court makes no refer-

cussed infra) it might well be suggested, contrary to the majority’s assumption that
plaintiff has the burden of setting the case, that, the statute being so far as the parties
are concerned self-executing, it is the primary duty of the clerk of the court to set the
machinery in motion to fix 2 date on the calendar which would be within the five-year
period as extended and that there was no need for plaintifi to make a motion 1o set.

SHocharian, of course, involved application of Code of Civil Procedure section 581,
subdivision (2), but it is clear its rationale encompasses section 583, subdivision (b) &s
well. )

4] do not imply by stating the proposition negatively that the burden of proof is at all
‘junctures on the plaintiff. Once that party has rebutted the presumption his delay be-
yond five years is unreasonable, it is incumbent upon the defendant to establish that
even though such is the case he will suffer prejudice if the matler is permitted to pro-
ceed. When both showings have bezn mazde, the trial court is then obliged to weigh
their relative merits and to resolve the issue in the exercise of its sound discretion, in
terms of the relative equities and in view of a “strong public policy that litigation be
" disposed of on the merits wherever possible.” (Hocharian v. Superior Court, supra, 28
Cal.3d 714, 724.)
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ence to either prong of the Hocharian test except in the paragraph
immediately preceding the concluding one wherein it is stated: . the
delay of plaintiff . .. is presumptively unreasonable . . [A]t bench . ..
allowing for the 20-day delay for filing ... demand for trial de novo
plaintiff ... waited 130 days .... That amount of time is unreason-
able.” The majority thus concede the first prong of Hocharian must be
met and satisfies itself with the conclusion that plaintiff had 21 days
within which to bring her action to trial, but she waited 109 days and

such delay was presumptively too long. It does not suggest even re-

motely why tested by the totality of all the facts the trial court had de-
nied the lapse of the 109 days was too long, or what might have been a
reasonable lapse of time, - :

Further the majority does not suggest how defendant Moran who
made the motion for the trial de novo would suffer prejudice. In fact
Moran concedes by his de novo demand he was and is ready to proceed
and by so doing pregnantly admits that he was not prejudiced but also
that the full dress rehearsal of plaintifi”s case afforded to him at the ar-
bitration has enabled him to supplement and improve his defense.

It is respectfully suggested too that the majority’s conclusion that
“. .. tested by the totality ot all the facts . .. 109 days was too long™ is
when tested by Hocharian factually incorrect and is legally and equita-
bly unjust. None of the cases cited by the majority as the basis for.the
several judgments at bench or in three other related cases filed this
date, except dpolle Plating, Inc. v. Superior Court (1982} post, page
1019 {— Cal.Rptr. —], discuss the problems peculiar to de novo trials
delayed beyond the statutory period as a result of awards of a mandat-
ed judicial arbitration. All the cases other than Apoflo upon which the
majority rely were decided prior to the enactment of statutes governing
judicial arbitration. i

Thus none of the authority cited by the majority treat of timeliness
questions and/or problems inherent in the statutes embracing judicial
arbitration. The working pitfalls of judicial arbitration in the procedure
provided by the code sections rules of the Judicial Council, customs de-
veloped, what duties arise and where they are placed such as those of
the court’s clerk when an award is filed and/or a request for a de nove
trial is made, have not been judicially clarified or explored by authori-
tative cases, To illustrate, why is it accepted by the majority as setiled
law that a satisfed plaintiff winning an award in arbitration continues
to have the sole burden of setting a case for a retrial he does net want.
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‘None of these factors are treated by any authority cited by the ma-
jority because there is none except 4Apollo wherein a situation generated
by judicial arbitration was reluctantly recognized by the majority as en-
titled to consideration.

Inevitably, then, problems, legal and Ffactual, invoiving timeliness
. with respect to trials de novo arising in judicial arbitration cases must
be embraced within “. .. the totality of all the facts ... and these fac-
tors can and should be, deperding on what the evidence shows, of con-
siderable impact upon the conscience of a chancellor sitting as a trial
judge or as a justice in appellate review as to whether a plaintiff who
secks relief because of a literal violation of Code of Civil Procedire sec-
tion 583, subdivision (b) is equitably entitled to the relief sought.

The motions of the three defendants to dismiss and of plaintifs op-
position thereto were censolidated and noticed for hearing on Septem-
ber 18, 1981, The hearing dates were theieafter separated. The motion
to dismiss was heard on September 18, 1981, before Judge Choate and
denied. Plaintiff’s. motion to specially set was heard on September 28,
1981, before Judge Rafeedie. It was granted.

The trial court accepted as true: the specific declarations made in the
affidavits of the respective counsel representing plaintiff that counsel
were told by the trial judge at the mandatory setiing conference that if
the arbitration did not jell it would be restored to the civil calendar in
its former position, that Code of Civil Procedure section 583, subdivi-
sion (b) would be tolled and thus plaintiff would be protected by an
extension of the time consumed in the arbitration; it was also set out in
one of counsel’s declarations that immediately after he received notice
of defendant Moran's request for a de novo trial he called the clerk of
the court and was assured the case would be restored to the calendar;
counsel for plaintiff were first alerted to the fact that Code of Civil Pro-
cedure section 583, subdivision (b) as extended by the toll thereof had
expired when the original motion to dismiss was made on August 12,
1981; the original motion to dismiss was not made by defendant Moran
whose request for a de novo trial had been filed on May 3, 1981, but
was made by one of the two defendants who had theretofore been dis-
missed in the arbitration and freed from any liability under the award:
defendant Moran, who had insisted upon a new trial and did nothing
except file his request to that end, joined in the motion to dismiss, as
did the other defendants who also had been dismissed and freed from Hi- |
ability by the award.
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n

The trial court also found as true the declarauons filed by one of
plaintiff’s counsel:

“During the week following my receipt of Defendant Moran’s Re-
quest for Trial De Novo, I personally placed at least three {3) telephone
calls to the Arbitration Office and the Master Calendar Clerk’s Office.

Prior to making the calls I had reviewed California Rule of Court

§1616, entitled *Trial After Arbitration,” Part B of which states:

“The case shall be restored to the civil active list for prompt dispo-
sition, in the same position on the {ist it would have had if there had
been no arbitration in the case, unless the court orders otherwise for
good cause.” (Italics added.)

“In reliance upon Rule 1616, 1 apprised the respective clerks to whom ‘

I spoke that it was my understanding that it was the Court’s duty to re-
store the case for immediate disposition in the same position it would
have been had there been no arbitration. I further informed them that
since a trial date had been assigned prior to the case being ordered to
arbitration, the Court was obligated to set an immediate trial date. 1
added that plaintifl’ was desirous of a quick conclusion to the case.

“The response of the clerks in the Master Calendar and Arbitration
QOffices was that the matter would have to be forwarded to Santa Mon-
ica, but that it would immediately be set for trial in accordance with its
priority position on the trial calendar. At that time [ assumed that the
Court clerks and officers would perform their official duty to reset the
case for trial as if the arbitration had never been ordered, in which case
the five-year rule would not bar a new trial since trial had been sched-
uled to commence within the five-year period when the matter was or-
dered to arbitration.” (Italics added.) :

None of the facts averred in either of the several statements found to
be true are contradicted by anything in the record.

Thus it is clear that when plaintiflf on August 12, 1981, received a
notice of motion to dismiss predicated upon lack of prosecution under

Code of Civil Procedure section 583, subdivision (b) he immediately

called one of the clerks of the court, asked about the case, and was con-
fronted with the statement that in response to his first call to reset this
case to a trial date consistent with its former place on the calendar, it
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had instead been mistakenly misfiled in the basement.” Irrespective of
whether wrongful official conduct is or is not involved or does or does
not excuse plaintiff’s counsel from a failure to assume a burden to spe-
cially set which he didn’t think was his, when on August 12, 1981, he
received a notice of motion for dismissal from a dismissed defendant’s
counsel, plaintiff moved immediately to reset such motion and on Sep-
~ tember 2, 1981, noticed a motion to specially set the case and had ail
motions consolidated to be heard on September 18, 1981.¢

At the September 18, 1981 hearing, Judge Choate stated in part:

“THEe CourT: Well, if the court has any leaning, the court is inclined
to believe that quite probably the error lay largely with the Clerk’s Of-
fice, and I think that the interpretation of the statute is such that the
law should be that-—-the statute and the case law-—the law should be
that that issue shouid be tried and should be tried before a court or a
jury if demanded.

“It looks to me as though the motion to dismiss should be denied.

- . . . . . . . . . . -

-~

“Mgr. CoLEMAN: When you say that the clerks have made some error,
what specifically—what error is the court refering {sic] to?

“T_HE CourT: As I understand it, there was no notice from the clerk,
no indication from the clerk—the court does find that there was inquiry
by the plaintiff via telephone. Even though it was not in writing, it was

5In ap article written by Judge John L. Cole for the Association of Business Trial
Lawyers in its August 1982 repori, Judge Cole stated:

“The sheer volume of filings on the Eighth Fioor of the Central District (in 1981, in
excess of 52,000 matters were calendared and more than 37,000 were actually heard},
plus the sheer size of the courthouse and numbers of judges ‘and clerks involved, inevi-
tably feads to ‘lost” or ‘mislaid’ files. This is not a fact anyone is proud of, but itisa
Jact of court life.

“The files are normally transmitted to the “proper department three or fow days
ahead of the hearing date. Checking out the file downstairs just ahead of that time is
almost certainly calculated to cause it 1o be lost, since it will probably not be returned
to its righiftd place of rest in time to bz found.” (Halics added.)

§Using the time schedule set by the majority and assuming that plaintiff is blameless

_ for the time wasted in the clapsed period between May 3, 1981, the date of the first
motion to dismniss filed on August 12, 1981, by a defendant who had been dismissed in
the arbitration plaintiff did by strange coincidence notice his motion for a special set-
ting was within the 21 days defendant Moran had generously lelt him.
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an inquiry, which the court adopts his declaration or that portion of his™

declaration and finds that it was true. And given the time sequence

here, the court is inclined to find that it would be unjust to grant the

motion to dismiss.

]

“Tie Court: Within the time period that he had available, the court
does find that it was impracticable for him to do so.

“The court finds that the factual allegations of the moving party’s.

declaration to dlsmlss in the motion to dismiss undcr CCP583(b) are
accurate.

“The court finds that the award wﬁs filed on 3-17; that there was a
request for a new trial on April 3rd, roughly 30 days before the statute
would have run on May 3rd.” (Italics added.) :

On September 28, 1981, when Judge Rafeedie was hearing plaintiff’s

motion to specially set, he said in the course thereof:

“THe CourT: This is a motion to specially set this case for trial on
September 29. T note that this.is a matter that was first ordered to arbi-
tration on January 25, 1980. Following the arbitration award, a trial de
novo was requested by one of the defendants; Dr. Moran, is that right?

“

“THe CourT: Well, as a matter of fact, the case should have been set
auroman’caﬂy If there has been a mandatory arbitration and the mat-
ter is returned with a trial de novo, Ihe case should be set without
counsel having to do anything.

“The question here is that not having gotten set in the remaining
time, which was 41 days, how long is counsel entitled to wait before he
loses his right to go to trial?

“MR. SLEzAK: On that issue, your Honor—
“THE CourT: Apparently, you hadn’t moved until these people filed a

motion to dismiss; is that right?
[Sept. 1982]
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“Mr. Stezax: Well, that is not completely accurate. Ironically-—and
this almost sounds suspicious. T hate to even bring it up. The very morn-
ing [ had—this had been bothering me a long time, why nothing had
been done. I asked my secretary on several occasions to call the court,
see what was happening. And that very morning before Mr. Desimone’s
motion, which was the first motion that came in the mail at about
10:45, we had called and ascertained that apparently the file had been

misdirected to the basement because of its age; and we asked for a trial -

setting conference to be set, and they did so, and set it for, [ believe,
September 22. (Italics added.)

(-]
+ - . - B . . . . . . . . +

“THe CourT: Well, there is no question that this, on the cne hand, is
an order by ancther judge denying a motion to dismiss under 583(b),
followed by a motion to specially set, which secems to require the court
to set, and the other parties to all »ursue any remedies they have
against the judge who denied the motion to dismiss. But what you are
asking here is to have me, in effect, sit as a Court of Appeal, and re-
verse what Judge Choate did.

“MgR. CoLEMAN: No, 1 don’t think that is correct.

-

P } . - . . . —y . . . -

“Tue CourT: ... What I have before me is a motion denying this

- dismissal made on September 18, 1981, which I assume was made on

all the grounds that were raised at that time, which will speak for them-

selves; and I am not going to go into it. 1 don’t think now it would be .

proper for me to say, well, your motion is not clear as to whether you
meant it on this ground or that, or whether you included this period or
that period or both. So I am accepting it on its face value in the motion
to dismiss under 583(b) which was denied.

“I am going to set this case for trial, and you gentlemen then will
have whatever remedy you have against the granting of that order de-
nying your motion to dismiss.

“Now the question is when is this matter going to be ready for trial.
You [plaintiff in the action}] are requesting tomorrow; is that right?

L 3

- - - . . - B . . . -

[Sept. 1982}
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“MRr. CoreMman: Your Honor, plaintiff’s counsel has waited five
months to be concerned about the five year problem. I think at the very -
least my client is entitled to 30 days to prepare this case.

“THe Court. Well, presumably on September 18, Judge Choate
ruled he still had a right to have this case set for trial; so this is now
September 28, and he is moving and asking the court to set it as soon as
practicable. How about October 147 :

"%

. *“THE CDURT Well, that is as soon as the court can even begm to ac-
comodatc [sic] this case, if then.

“The matter is set for trial on September [sic] 14 at 9:00 a.m. in this
department, and without prejudice to the defendants to take whatever
action they deem is appropriate.

“THe CrErk: October 14, your Honor?
“THE COURT: Yes.”

. I conclude the standard of reasonable conduct mandated by Hochar-
ian was satisfied by plaintiff and that nothing was shown by Dr. Moran
or either of the other defendants which would have required a resuit
different from that reached by the trial court in its refusal to dismiss
and in its order setting the case for trial.

When the trial judge denied petitioner’s motion to dismiss, he had be-
fore him the following uncontradicted facts: :

1. Plaintiff had his case set for trlal comfortably within the five-year
period.

2. The court using the powers of mardatory arb:tratlon vacated it
and forced him to arbitrate.

3. The court assured him that if the arbitration did not jell that the
time consumed by the arbitration proceeding would be used to extend
Code of Civil Procedure section 583, subdivision (b).

[Sept. 1982]
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4. The court assured him that it would he restored to its former place
on the calendar and that it would be set for trial by the clerk.

- 5. He assumed that the filing of the award and the request by a de-
fendant for a trial de novo triggered the clerk’s duty to set and it was a
self-executing provision,

6. The trial judge who set the case for trial after defendant’s motion
had been denied specifically states it was the clerk’s duty to reset.

7. Plaintiff’s counsel during the time from “late April to August 12

- was extremely busy with other legal matters™ and properly relied on the

_ clerk to fix a day for trial within the five-year period as extended or had
arranged with Moran's counsel for a later date,

8. On Aug‘ust 13, 1981, the clerk informed plaintiff’s counsel through
his secretary the case had not been reset but had inadvertently been put
in the basement.

When the motion to dismiss was filed plaintiff for the first time knew
he and his client were in trouble.

I respectfully suggest that if on the above uncontradicted showing of
fact (devoid of logical inferences) the trial court had granted the mo-
tion to dismiss it would be the duty of this court to reverse. There is
before the court, however, an order denying the motion, one which to
my thinking ought to be upheld as a valid exercise of the trial court’s
sound discretion.

Accordingly, 1 would affirm the judgment.

Having thus tendered my dissent and its rationale, I would in addi-
- tion point out what I regard as a shortcoming in the statutes and rules
having to do with judicially imposed arbitration. While Code of Civil
Procedure section 1141.17 is specific in its refusal to tol] the application
of Code of Civil Procedure section 583 beyond the extension which it
grants, and while as pointed out by my colleagues, the settled rule is
that the burden of prosecution of any matter is at all stages of the pro-
ceedings on the plaintiff, the fact is that in an instance where a
defendant seeks and obtains a new trial following traditional litigation,
that burden is placed within a revised context respecting the time limits
beyond which dismissal of the action may be appropriate (Code Civ.

[Sept. 1982]
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Proc., § 583, subd. (c)), such that, in recognition of the plaintifi’s hav-
ing once complied with the requirements of Code of Civil Procedure
section 583, subdivision (b), he is not again obliged to do so within the

period specified by its terms. Here, while plaintiff®s case was not liter- o

ally “brought to trial,” it was, of course, adjudicated, albeit in arbitra-
tion, sufliciently to suggest to me the propriety of an’ extended
limitation akin to that found in Code of Civil Procedure section 583,
subdivision (c). In the absence of such a solution, it would seem that, at
the least, revision of Code of Civil Procedure section 1141.20 and rule-
1616(b} is called for, so as to take better account of situations like that
before us.

[Sept. 1982]
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